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facts of the case in concreto. Furthermore, the opinion was issued that as-
certainment of meaning of the notion of nature of the legal relation of a 
professional partnership lies in the fact that there is a reconstruction of the 
basic assumptions of the legislator about the shape of the legal relation of a 
professional partnership on the basis of the whole of the legal regulations. 
This preferred normative model can be expressed as a set of signiÞ cant 
features of a legal relation. Establishment of the above mentioned features 
is possible on the basis of interpretation of the binding provisions, aiming 
at searching for those characteristic elements, the violation of which must 
be considered inadmissible in the view of the binding regulation. As the 
result of the analysis of the whole of the legal provisions it was assumed 
that the following rules, among others, constitute the notion of nature of 
the legal relation of a professional partnership as a legal entity:
– the rule of alienation of a partnership from the partners;
– the rule of actual bringing in of the contribution;
– the rule of collective decision taking;
– the rule of personal liability of a partner for obligations of a partner-

ship;
– the rule of co-operation (affectio societatis);
– the rule of loyalty and trust.

It was considered in the monograph that nature of a legal relation of 
a professional partnership is speciÞ cally modiÞ ed when the board has 
been appointed. The arguments presented in the paper allowed to draw 
a thesis that one can distinguish a group of features in the frame of the 
construction of a professional partnership which is of stable nature, that 
is, they exist independent from the model of a partnership (whether this 
is a classic or hybrid model). Those are the construction elements of a 
partnerships, the foundations. In others words, they may be deÞ ned as a 
normative legal framework on which the whole concept of a professional 
partnership is constructed. Those elements include: the rule of alienation 
of a partnership from the partners, the rule of actual bringing in of the 
contribution, the rule of personal liability of a partner for obligations of 
a partnership, the rule of co-operation (affectio societatis), the rule of loy-
alty and trust. And when a board has been appointed the nature of the 
legal relation of a partnership is changed and intensity of it depends on 
the  adopted concept of a board. With the choice of manager model of the 
board it is hard to discuss the binding rule of management of the partner-





Summary 

428

50, article 80, article 81, article 84, article 85, article 86, article 87, article 88, 
article 92, article 93, article 94, article 95, article 110) inß uenced signiÞ cant-
ly the correctness of performed transactions. In the present legal status 
the legislator reserved the necessity to preserve the written form ad so-
lemnitatem for the effective conclusion of articles of association of a profes-
sional partnership. Of course, this form does not perform as momentous 
functions as a form of a notary deed, but  it also requires reß ection from 
partners and a speciÞ c level of accuracy when constructing speciÞ c pro-
visions of the agreement. As they are aware that this agreement will be 
analyzed by the registration court which is a subsequent element of the 
system of control of transactions which constitute the process of a part-
nership creation. Undoubtedly, the level of competence of the court has 
to be deÞ ned as wide and this is propitious to securing of the correctness 
of registration procedure. One should also note speciÞ c nature of some of 
the reasons of invalidity, the construction of which causes the frequency 
of their occurrence to be very low (compare, among others, the discus-
sions in the context of discrepancy of articles of association of a partner-
ship with principles of social coexistence). 

It should also be added that the regulation of article 58 § 3 of CC (in 
connection with article 2 of CCC) and, among others the institution of sev-
erability clause is to prevent, by assumption, the statement of invalidity of 
the whole of articles of association of a professional partnership. Further-
more, it can rise no doubts that skillful interpretation of the content of the 
agreement is the starting point for its further use in practice and appears 
chronologically prior than the control of the content of the agreement on 
its validity. And this means that the skill of proper interpretation of agree-
ments is very signiÞ cant as it decides on recognizing the agreement as 
valid or invalid many times, and destroying in the latter case the whole 
procedure connected with conclusion of the agreement. It was assumed 
in this paper that articles of association of a professional partnership re-
quire, by the rule, uniform – objective interpretation. Nevertheless, one 
cannot exclude the use of other methods of interpretation in some situa-
tions. Particularly, it should be noted that preferring the objective method 
of interpretation cannot be understood in categorical way. It should be ac-
knowledged that in the area of commercial companies there is some mar-
gin for use of combined and subjective method of interpretation which 
can be of assistance while interpreting the so-called obligation articles of 
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the agreement. In the discussed context special importance is put to the 
rule which was worked out in doctrine and judicial decision making that 
articles of association of a partnership should be interpreted in a friendly 
manner, that is, allowing to keep them in force in the widest scope pos-
sible (so-called benigna interpretatio). It is required by the safety of trans-
actions which appears very clearly when a partnership has already been 
registered. 

In spite of existence of a number of factors which are to counteract 
invalidity by the rule, there is no way to assume that those measures 
give one hundred percent safety from defectiveness of the process of a 
partnership creation. It is of opinion that one cannot exclude invalidity 
of a professional partnership, especially when recognizing that there are 
many sources from which the sanction of invalidity can arise. One should 
note, speciÞ cally, that the change of article 92 of CCC performed by the 
legislator will “promote” irregularities of the agreement, as the obligatory 
control performed by a public notary in the initial stage was given up this 
way. Furthermore, one cannot assume that the registration court will al-
ways Þ nd all defects of the agreement each time. A large number of reg-
istration applications which must be examined in a given time can result 
in the fact that the control performed by the court (and more and more 
of them are done by the court referendaries presently) will not be that 
precise. Furthermore, the existence of jurisprudence on the background 
of defective capital companies proves that the discussed issue is not only 
of theoretical but also of practical value.

V

The issue of defective partnerships has been the object of wide inter-
est of many legal systems for a long time. Closer analysis was performed 
of the following legal systems: of the European Union, French, German, 
American and English for the requirements of this paper.  

Discussions included in the paper began with the EU regulations due 
to the speciÞ cs of the law of European Communities. As it is not law of a 
given country but law of suprastate nature, which is applied directly in 
member states (for example regulations) or requires a suitable implemen-
tation (for example of a directive). Community regulations were analyzed 
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situation is quite complicated. Namely, the legislator did not regulate the 
rules of procedure with a defective partnership directly, thus this question 
was resolved mostly by the jurisdiction. As the result of the jurisdiction 
activity of courts three prerequisites were formulated (so-called three-ele-
ment conception) the cumulative existence of which allows for dissolution 
of partnership with the result “for the future”. Attempts are undertaken 
in the doctrine to transfer some of the rules which were designed in the 
area of capital companies to the situation of a defective partnership. The 
tendency to withdraw from the concept of articles of association of a com-
pany as an obligation to the theory of the agreement of organizational 
nature, where the provisions of the civil law on invalidity do not apply, is 
speciÞ cally visible. In juristic writing it is also indicated that there are no 
such differences between the partnerships and capital companies which 
would justify a separate model of procedure, when it becomes clear af-
ter the registration that the company was created in a defective way. But 
those are only de lege ferenda postulates, as the above mentioned three-
element concept should still be considered “binding”. 

The analysis of French law led to the conclusion that articles of associa-
tion of a company are a legal transaction which, both before entry to the 
register and after that date, are assessed from the angle of regulations of 
civil and commercial law, including those regulating the sanction of inva-
lidity in this legal system. Registration system is run by the courts, and the 
result of the entry of a company (including partnerships) to the register is 
the acquisition of the status of a legal person. The issue of defectiveness 
of a company was discussed in two legal acts that is the Civil Code and 
Commercial Code in a very similar way, almost analogical. The reasons of 
invalidity of articles of association of a company were deÞ ned quite wide-
ly by French legislator, which does not correspond with the intention of 
European legislator. In the remaining aspects the procedure implemented 
in the event of defectiveness of a company is consistent with First Direc-
tive. Especially, as the proceedings are held by the court and the result of 
settlement of the invalidity of articles of association of a company is dis-
solution of a company with the result ex nunc. 

In English law (as well as in American one) companies are subject to 
the process of the so-called incorporation. Registration activities are per-
formed by the ofÞ cial, and the register itself plays the record function 
mainly. During the incorporation it is of importance that founders Þ le 
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the so-called statement of compliance together with other documents, in 
which they assure that all the formalities which are necessary of a com-
pany creation were fulÞ lled. Furthermore, after the registration is com-
pleted, the ofÞ cial issues the so-called certiÞ cate of incorporation, which 
is a strong evidence that the requirements as stipulated in the act have 
been fulÞ lled and the company was registered pursuant to the provi-
sions of law. In case of a professional partnership articles of association 
of a partnership are not a prerequisite for a partnership creation and are 
of no importance for the performed registration. And in case of the so-
called companies there is a company constitution which is called articles 
of association, and which is of the nature of a public document. It should 
be stressed there is almost no doctrine of a defective company created in 
English law. One should suppose that this state of things is inß uenced 
by, among others, the way the incorporation procedure is shaped and the 
widespread phenomenon of companies sale. It can be observed easily that 
they have used the American experience in England. They have accepted 
analogical legislation solutions on methodology of companies creation es-
pecially. Incorporation creates a company even if not all formalities have 
been fulÞ lled. In this way the situation of appearance of too many judicial 
and doctrinal concepts explaining the way to proceed with defective com-
panies was avoided in this legal system, as it took place in American law. 
Still, research proved that the issue of a defective company brings some 
complications in English law, too. With time it was noticed there was need 
to Þ nd a way to challenge the existence of a company, the incorporation 
of which proceeded in a defective way. As a result, due to the judicial de-
cision making of English courts, admissibility of the Attorney General to 
Þ le a suit for invalidation of the registration because of the defects at the 
stage of a company creation was accepted. This possibility exists only to 
a marginal extent and in the existing shape it is not consistent with the 
requirements of First Directive.

As far as American law is concerned it must be admitted it presents 
a number of similarities with English law. Namely, a lot of analogies are 
present on the background of incorporation process, registration authori-
ties, the role of articles of association of a company. The main difference 
of American law in general – not only in reference to English law – is the 
signiÞ cant difÞ culty of its analysis. It comes from the complex state struc-
ture, where, apart from federal legislation of model nature, there is also 
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4) all people, who concluded the articles of association of a partnership, 
did not have the capacity to undertake legal transaction at the moment 
they were concluded. 
If the above mentioned defects appear, the registration court should 

call the partners to remove them by the Þ xed date. If the defects are not 
removed on time, the court can issue a decision on partnership dissolu-
tion, which does not inß uence the validity of legal transactions performed 
by a defective partnership. The registration court decides on dissolution 
of a partnership upon a motion of person with legal interest or ex ofÞ cio, 
after the hearing has been conducted. Due to the defects as listed in items 
1–4 the partnership cannot be dissolved if Þ ve years passed from the mo-
ment of its entry into the register.  

VIII

In the present legal status the issue of mutual relation between the pro-
visions of the Civil Code and the Commercial Companies Code was de-
cided in article 2 of CCC, which conÞ rms the thesis of the unity of civil law 
explicitly. In view of the above mentioned provision in cases connected 
with creation, organization, functioning, dissolution, joining, division and 
transformation of commercial companies, which were not regulated in the 
Commercial Companies Code, the provisions of the Civil Code apply. If 
it is required by the nature of the legal relation of a commercial company, 
then the provisions of the Civil Code are applied correspondingly. 

In the frame of this monograph it was accepted that articles of associa-
tion of a professional partnership are a legal transaction which is subject 
to assessment from the angle of provisions on invalidity. If defectiveness 
of the agreement was revealed before the entry of a partnership to the Na-
tional Court Register, then this issue should be determined from the angle 
of the disposition of article 2 sentence 1 of CCC. The above mentioned 
follows from the assumption that we deal with the case connected with 
creation of a professional partnership in this case, which was not regu-
lated in the Commercial Companies Code. Furthermore, one can discuss 
the nature of the legal relation of a professional partnership only after the 
partnership creation. As a consequence, if the articles of association of a 
partnership are afß icted with the sanction of relative invalidity, a partner, 
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– claim on establishment of invalidity of articles of association of a pro-
fessional partnership;

– claim on return of the performed contributions;
– damages claim for culpa in contrahendo;
– claim on avoiding the results of the expressed declaration of will on 

conclusion of articles of association of a professional partnership.
As the provisions of the Code of Civil Procedure8 are of direct appli-

cation to the relations from commercial law, in the event of invalidity of 
articles of association of a professional partnership each person with legal 
interest can, at any time, on the basis of article 189 of Code of Civil Pro-
cedure, move to the court with the claim to establish the invalidity of ar-
ticles of association of a partnership. This statement is current at the stage 
of the so-called pre-partnership especially. And in the situation when the 
partnership has been registered it must be assumed that the courts – as 
the result of the obligation to examine the legal interest on the side of the 
petitioner – should rather dismiss the claim against the articles of associa-
tion of the partnership in the mode of the quoted provision. On should 
remember that after the entry of a partnership to the National Court Reg-
ister the relationship of a partnership comes into existence which is based 
on the relations appearing between the partnership and each of the part-
ners. As the professional partnership is a legal entity, the constructions for 
obligation relations are not sufÞ cient and adequate here. In other words, 
in the event when the court states that a partner can denunciate the rela-
tion of a partnership or is able to Þ le a claim on partnership dissolution it 
should not decide on a claim of establishment of the invalidity of articles 
of association of a partnership positively. 

In the pre-registration period the situation, in which a partner will make 
an increment in the form of the contribution in execution of invalid articles 
of association of a partnership,  should be examined from the angle of the 
institution of an undue beneÞ t. Discussed problem is presented differently 
if the partnership creation takes place. In this monograph the circumstance 
is stressed that the basis for a professional partnership creation is not the ar-
ticles of association of a partnership but the entry to the register, performed 
on basis of a decision of the court which is the “legal basis” for purchase of 
a contribution by a partnership. Withdrawal of the paid contribution by a 

8  The act of 17.11.1964, Journal of Laws No. 43, item 296 as amended.
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partner is possible in the frame of settlement which is the consequence of 
termination of a partnership or dissolution of a partnership. 

The entitlement to the damages claim arising as a result of guilt in 
contracting can be created in a situation when articles of association of 
a partnership for impossible contribution are concluded (article 387 of 
CC). In such a situation the partner, who at the moment of the conclu-
sion of the articles of association of the professional partnership knew of 
the impossibility of the contribution and did not disabuse the contract-
ing party, is obliged to repair the damage, which he bore, concluding the 
agreement not knowing on the impossibility of contribution. Considering 
the disposition of article 21 § 1 item 1 of CCC (in connection with article 
33¹ of CC) it should be stated that invalidity of articles of association of a 
professional partnership caused by the impossibility of contribution and 
disclosed after the registration does not inß uence the subjectivity of civil 
law of a partnership. If the registration court learns about this fact, it is en-
titled by virtue of article 172 of CCC (in connection with article 33¹ of CC) 
to impose a Þ ne upon a partnership up to the moment the partners con-
clude new, effective articles of association, upon which they are obliged to 
performance of the contribution for a partnership which is possible to do. 
Notwithstanding – if invalidity of articles of association is disclosed after 
the registration – the partner, who concluded the articles of association of 
the partnership not knowing about the impossibility of contribution and 
meeting the prerequisites speciÞ ed in article 387 of CC, will be entitled to 
damages.

If a partner expressed a declaration on forming of articles of associa-
tion of a professional partnership under the inß uence of a mistake (ruse) 
or threat, he is entitled, by virtue of article 88 of CC, to avoid the results 
of his declaration of will. This entitlement should be viewed differently 
after the registration. In the monograph the opinion was expressed that a 
declaration of will expressed in the mode of the above mentioned provi-
sion “is effective” in relations between the partners but brings no effect for 
the partnership itself. For this reason the avoidance of the results of the 
declaration of will, by the rule, should be accompanied by the statement 
on denunciation of a partnership (or even the demand for dissolution of 
a partnership). Addressing two statements of will is not necessary, when 
a partner performs “only” the denunciation, the reason of which is the 
defect of the declaration of will in form of mistake (ruse) or threat. One 
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4) declaration of will of a partner was Þ led in the circumstances of a mis-
take (ruse) or threat;

5) articles of association of a professional partnership were concluded 
with the aim of circumvention of law;

6) partners did not intend to cause a legal result. 
If there are negative prerequisites or there is lack of positive prerequi-

sites then it is impossible to use the construction of conversion and part-
ners will be forced to repeat the whole action (this time without defects). 
It should also be stressed that admissibility of conversion after the entry to 
the National Court Register was rejected in the paper as the data disclosed 
in the register decide on a type of the partnership and not the interpreta-
tion methods performed on the basis of an invalid articles of association 
of a partnership.

As far as discussions on the background of the so-called substitute le-
gal transaction are concerned, it must be noted that when the legislator re-
quired the articles of association of a professional partnership to be in the 
form of a notary deed, then there was a theoretical possibility to consider 
it the so-called substitute transaction: articles of association of a registered 
partnership, preliminary articles of association of a professional partner-
ship or articles of association of a civil partnership. And in the present 
legal status, that is, the situation when the act reserves the written form 
for articles of association of a professional partnership and the partners 
concluded such an agreement for example orally, then such transaction 
could be considered in the mode of conversion as: articles of association of 
a civil partnership or preliminary articles of association of a professional 
partnership. Next, if invalidity of articles of association of a professional 
partnership concluded in the written form follows from essential reasons 
then there is a possibility to consider it as a so-called substitute transac-
tion: articles of association of a registered partnership, preliminary articles 
of association of a professional partnership or articles of association of a 
civil partnership.
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